[image: wordmark new2]Niagara Escarpment Commission
232 Guelph St. 
Georgetown, ON L7G 4B1
Tel:  905-877-5191
www.escarpment.org

March 9, 2023
A5:	STAFF REPORT

DEVELOPMENT PERMIT APPLICATION:
H/S/2022-2023/400
4449 Milburough Town Line
Part of Lot 24, Concession 2 NDS 
City of Burlington, Regional Municipality of Halton


Proposal: 
To construct a ±42.67 m (±140 ft) high Radio / Internet Tower on a ±11.2 sq m 
(±121 sq ft) rebar reinforced concrete footing, excavated to a depth of ±2.1 m (±7ft), and including a ±1.1 sq m (12 sq ft 3’ x 4’) utility box to house service and equipment. The structure and utility box will be surrounded by a wood fence with access gate. The tower will be constructed on and service the 40.46 ha (100 ac) lot that supports 122 park model trailers and 28 manufactured (“mobile”) homes on private servicing.

Note: radiocommunication towers fall under the jurisdiction of the federal government. However, tower proponents are required to consult with land use planning authorities to determine if a proposed location is suitable. The NEC does not issue development permits for these towers, but only indicates to Innovation, Science and Economic Development (ISED) Canada whether it concurs or does not concur with the proposed location of the tower.

Received:
September 7, 2022 (supporting plans received on October 16, 2022)

Source:
REDACTED: Applicant /Agent for Owner 
REDACTED: Owner

Designations:
Escarpment Protection Area, Escarpment Natural Area and Escarpment Rural Area

Issues:
1. An objection has been received from a neighbouring property owner, that alternative internet service is available (Bell Fibe) and the location would be detrimental to the Escarpment and property values. The NEC’s Consultation Protocol for Radiocommunication and Broadcasting Antenna Systems in the Niagara Escarpment Plan Area requires that the Commission consider the reasons for the objection prior to taking a position on the tower.

2. Lost Forest Park has a history of compliance issues related to the use of the campground year-round. Previous permits allowed the park to be operated seasonally, with the most recent permit indicating that “the campground/trailer sites shall not be used on a permanent, year-round basis.” Over the past decade camping trailers have been replaced with park model trailers and manufactured (“mobile”) homes, some of which are being occupied on a year-round basis. In 2021 NEC staff recommended that a restoration order be imposed to return the campground to its intended seasonal use. At the May 19, 2021, meeting the Commission directed staff to prepare a compliance letter to the owner of Lost Forest Park advising that the park was operating in compliance with permits previously issued.
  
Recommendation:
Concurrence with the proposed application and direction to NEC staff to inform ISED Canada of NEC concurrence. 
Reasons:
NEC staff have considered potential impacts to the Escarpment and determined that the proposal is not in conflict with NEP policies. NEC staff have confirmed that alternate internet service is not available to Lost Forest Park. 

Related Files:
The establishment of the campground dates to 1974, when the NEC recognized 
63 campsites, 50 of which were privately serviced with water and wastewater. 

In 1986, a NEP Amendment application (NEP Amendment No. 8) was submitted to expand the campground and permit additional serviced campsites in the Escarpment Protection Area designation. An Amendment was required because the NEP did not permit serviced campsites in Escarpment Protection Area. The Minister of Municipal Affairs partially approved the Amendment in 1988. The approval did permit some expansion of serviced campsites into Escarpment Protection Area, but the approval was more limited than what the previous landowner had proposed. Processed concurrently with the NEP amendment process, the City of Burlington’s Official Plan Amendment (OPA) 130, allowed for a maximum of 150 campsites, and allowed for the campground to operate between April 1 and November 30 (eight months) each year.  

Between 1990 and 2012, multiple NEC Permits were issued to expand the campground in accordance with OPA 130 and NEP Amendment No. 8.

In 2012, NEC staff was approached by the City of Burlington to determine if the NEC had any objections to the City amending its business licensing by-law so that campgrounds (specifically Lost Forest Park) could extend operations from eight to ten months, from March 7th to January 7th. Staff communicated that they had no concerns about the extended operating season. (Note: this is considered to be a professionally induced error since staff’s endorsement of the extended operating season was in conflict with the provisions of NEP Amendment No. 8.)

In January 2017 a permit was issued to relocate 78 existing seasonal campsites, extend private water and sewage servicing, and construct new internal roads within the campground. The proposed development was viewed positively by NEC staff since the 78 campsites were being removed from an environmentally sensitive area. There was no proposal to increase the number of sites established on the property (150). A condition of this DP was that “the campground/trailer sites shall not be used on a permanent, year-round basis.”

In May 2018 a DP application was submitted to permit the occupancy of up to 
150 trailers/trailer sites for a maximum of 11 months per year. NEC staff was not supportive of an additional extension to the camping season. The application was withdrawn.

Between 2019 and 2020 NEC became aware that manufactured homes within Lost Forest Park were being listed for sale, with no mention that the campground was limited to seasonal recreational use. In October 2019, the NEC was requested to provide a “compliance report” indicating that development on the property was consistent with the NEP and NEPDA. 

In 2021 NEC staff brought the matter to the Commission recommending the seasonal nature of the campground be restored, and that mobile homes intended for year-round occupancy be removed. At the May 19, 2021 meeting, the Commission directed staff to prepare a compliance letter to the owners of Lost Forest Park advising that the park is operating in compliance with the Niagara Escarpment Plan and Development Permits that have been issued. 

Site Description:
Lost Forest Park is located in the rural area of the City of Burlington, and is accessed from Milburough Line, which forms the boundary between the Cities of Burlington and Hamilton. The property is designated as Escarpment Natural, Protection, and Rural Area under the NEP. The campsites are limited to the Escarpment Protection and Rural Area designations. The wooded areas on the property are considered environmentally sensitive and are part of the Medad Valley Provincially Significant Area of Natural and Scientific Interest (ANSI). A portion of the property is within the Medad Valley Provincially Significant Wetland Complex, which is suitable habitat for several species at risk, including Jefferson salamander (Endangered) and snapping turtle (Special Concern). The property sits at the brow of the Escarpment. The campsites and amenities are located outside of the environmentally sensitive area. 

The park now contains 122 park model trailers and the 28 manufactured (“mobile”) homes. The private sewage system was approved by the Ministry of Environment, Conservation and Parks through an Environmental Compliance Approval. The trailers and manufactured homes are privately owned, on land that is leased to them.  

The proposed internet tower will setback from the wooded areas, and located within the previously cleared, developed area of the property in proximity to the homes and park amenities. 

Background:
Residents of Lost Forest currently do not have a reliable, dedicated high speed Internet service.  Lost Forest Park is in a low-lying area, surrounded by tall trees. The existing internet service (DSL/Wireless) is low speed, sometimes dropping below 1Mpbs. Given the number of residents in the park requiring service, it is not possible to provide service from a remote tower through existing obstructions (i.e., trees). The proposed tower will be used to backhaul an Internet link into the park and distribute true high speed, dedicated Internet service via wireless broadcast. The proposed tower will be smaller and less visually intrusive compared with a carrier-grade tower (i.e., Bell or Rogers network towers). 


This proposal is subject to the NEC’s Consultation Protocol for Radiocommunication and Broadcasting Antenna Systems in the Niagara Escarpment Plan Area. The regular Development Permit Application process does not apply since telecommunications towers are regulated by the federal department of Innovation, Science, and Economic Development Canada (“ISED,” formerly Industry Canada). ISED requires local land use planning authorities to consult on the proposed telecommunication tower, assess the proposed location, and inform ISED if they concur with the proposal.

Planning Analysis:
Part 1.4 Escarpment Protection Area and Part 1.5 Escarpment Rural Area: Permitted Uses
The subject property is designated Escarpment Natural, Protection and Rural Area in the NEP and is wholly within the Niagara Escarpment Area of Development Control. The development on the property is limited to the Escarpment Protection and Rural Area designations.  The objectives of the Escarpment Protection and Rural Area designations include, but are not limited to, protecting Escarpment scenic resources, buffers to prominent features and ecologically sensitive natural areas. Infrastructure is a permitted use within the Escarpment Protection and Rural Areas.
Part 2.2 General Development Criteria
The proposed location of the internet tower does not conflict with the General Development Criteria.
Part 2.6 Development Affecting Water Resources
The subject property is adjacent to lands traversed by tributaries of Grindstone Creek, contain portions of the Lake Medad Valley Wetland Complex, a Provincially Significantly Wetland and contains wetlands less than 2 ha in size. The proposed tower will be located approximately 275 metres from any wetlands or watercourses. There will be no impacts on ground or surface water. Therefore, the proposal is consistent with Part 2.6. 
Part 2.7 Development Affecting Natural Heritage
The proposed tower will be constructed within a previously disturbed area, will be setback 10 metres from sensitive natural features or areas, and will not likely impact the features or ecological functions of the Region of Halton’s Natural Heritage System (see comments below). Furthermore, ecologists have found that smaller single towers (as opposed to network towers) such as the one proposed, are likely to have no impact on bat populations and low impact on migrating birds, provided the tower is not lit. As such NEC staff will request that ISED Canada impose a condition that the tower not be lit.   The proposal is consistent with Part 2.7.


Part 2.13 Scenic Resources and Landform Conservation
Given the height to the tower, NEC’s Landscape architect reviewed the application to consider potential visual impacts. The tower will be placed in a secluded and well-screened location. The surrounding topography limits vantage points where this tower will be visible from the public realm. The greatest potential for impact on views of the Escarpment landscape are from surrounding roads. However, based on further analysis only the top few metres of the tower will be visible from short sections of Beeforth Road, Concession 6, and Concession 7 where there are openings in roadside vegetation. For the most part, the bulk of the tower’s height will be hidden from view below the tree line. The proposed lattice design and a galvanized finish (grey) and the proposed location toward the center of the property the tower will not be visually prominent. A visual impact assessment for this tower was determined to be unnecessary. Therefore, NEC staff are of the opinion that the proposal is not in conflict with Part 2.13.

Provincial Policy Statement (PPS):  
Under the PPS, infrastructure is defined as physical structures, including communications /telecommunications, that form the foundation for development. As a private service exclusively for the residents of the campground, the proposed tower should not be considered public infrastructure. However, Internet service is increasingly necessary to support recreational and residential uses. As such it is accessory to the residential/recreational uses in the campground, and it is consistent with PPS policies that allow for recreational uses on rural lands.  Section 2.1 of the PPS protects natural features and areas for the long term. The proposed tower will be located set back from and not negatively impacting the natural features on the property. 

Local Official Plan:
Section 3.5 of the City of Burlington Radiocommunication Protocol indicates that any proposed radiocommunications facility proposed within the Niagara Escarpment Plan (NEP) shall be in accordance with the current Niagara Escarpment Commission land use protocol for radio communications and broadcasting tower and antenna systems.

Regional Official Plan:
The Region of Halton Official plan identifies the subject property as falling within the Regional Natural Heritage System (RNHS), designated as Escarpment Protection Area (Map 1A), with the proposed works occurring in the RNHS. As per Section 117.1 (9) utility facilities are permitted uses within the RNHS.



Agency Consultations:
Region of Halton: 
Regional staff have no objections to the proposed application. Staff commented that they are satisfied that the proposed works are a permitted use in the context of the Regional Natural Heritage System (RNHS) policies in the Regional Official Plan. The need for an Environmental Impact Assessment was waived since the proposed structure (tower) will be constructed within a previously disturbed area and will be setback sufficiently from sensitive natural features or areas. As such it will not likely result in any impacts on the features or ecological functions of the RNHS. Regional staff recommend the installation of erosion and sediment control (ESC) fencing surrounding the fill/excavation, and other mitigation measures to avoid potential adverse impacts during construction. 
City of Burlington: 
Section 3.5 of the City of Burlington Radiocommunication Protocol indicates that any proposed radiocommunications facility proposed within the Niagara Escarpment Plan (NEP) shall be in accordance with the current Niagara Escarpment Commission land use protocol for radio communications and broadcasting tower and antenna systems.
Staff defer to the NEC for suitability of the proposed radio communication facility. Site engineering staff and the building department advised that further permits may be required. 
Conservation Halton: 
Conservation Halton (CH) staff advised that the subject property is adjacent to lands traversed by tributaries of Grindstone Creek, contain portions of the Lake Medad Valley Wetland Complex, a Provincially Significantly Wetland, and contains wetlands less than 2 ha in size. Staff confirm that the subject property is regulated by CH, however, the proposed development appears to be located outside the regulated area. CH has no objection to the NEC Development Permit application. However, the applicant is required the obtain a No Objection letter.
Public Consultation:
Section 6.2.2 of the NEC Consultation Protocol for Radiocommunication and Broadcasting Antenna Systems in the Niagara Escarpment Plan Area requires public consultation.  

As required by Sections 6.2.2.3 and 6.2.2.4, the NEC circulated the submission to assessed property landowners within a minimum of 120 metres of the property line of the proposed site, inviting comments on the proposal within 35 days. 



The NEC received one objection via email, for the following reasons: 
1. It is no longer necessary (i.e., there is now an economic, wired high speed internet solution available by another provider (Bell Fibe) in this area.
2. The tower would be tall and unsightly, lowering the surrounding resident’s property value.
3. It would disrupt natural habitat in the development and maintenance of the tower. There are a lot of wildlife living in this area and on our property.
4. The Niagara Escarpment is an UNESCO World Biosphere Reserve and as such, should be maintained in its pristine form.

The proponent has advised that in fact, Bell Fibe is not an alternative for the park. Bell fiber coverage does not extend to the private road into the park and the park does not have a fiber optic network to make use of this service. The other reasons for objection have been addressed in NEC staff planning analysis above.
  
As required under Section 6.2.2.6, where the structure is to be more than 30 metres in height, the proponent is required to publish a notice in at least one local newspaper inviting comments within 35 days. The proponent posted a Public Notice in the Burlington Post on December 22, 2023, and also in the Burlington Post classified online section for 4 days starting December 20, 2023. The notice invited comments to be send no later than January 26, 2023. No comments were received in response to the newspaper notices. 

The NEC also issued its usual orange notice, which was visibly posted at the property. NEC staff received several phone calls from Lost Forest residents expressing support for the structure and some urgency in the delivery of reliable Internet service. 
 
Discussion:
In reviewing the proposal, NEC staff considered installation of the Internet tower, within the objectives of the Escarpment Protection and Rural Areas and considered potential negative impacts on the natural heritage on the property and potential visual impacts from the public realm.  

The tower will be located within a previously disturbed area of the property and will be setback sufficiently from sensitive natural features or areas that no negative impacts are anticipated. For the most part, the tower’s height will be hidden from view below the tree line. Given the proposed lattice design and a galvanized finish (grey) and its relatively secluded location on the property is it anticipated that the tower will not be visually prominent. 


NEC staff are satisfied that the proposed Internet tower conforms to the permitted uses and development criteria of the NEP. However, due to the history of compliance issues with Lost Forest Park and the one objection received, staff is bringing the application to the Commission to decide if it concurs or does not concur with the proposed location. The Commission’s position will be communicated to ISED Canada, the regulator of radiocommunication towers.

Recommendation:
That the Commission concur with the proposed location of the tower, and that staff inform ISED Canada of NEC concurrence. 


Prepared by:

Original signed by: 

Rosi Zirger
Senior Planner



Approved by:

Original signed by:

Kim Peters, MCIP, RPP
Manager
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[bookmark: _Hlk25924663]APPENDIX 1 - Site location
[image: Map depicting the Niagara Escarpment Plan land use designation. ]


APPENDIX 2 – NEC Natural Heritage Features Map
[image: Map depicting natural heritage features. ]


APPENDIX 3 – Orthophoto
[image: Map depicting orthophoto. ]


APPENDIX 4 - Site Plan
[image: Map depicting site plan for Lost Forest Park.]
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