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Accessibility
The Niagara Escarpment Commission is committed to ensuring that the Commission’s information and services are accessible to all Ontarians. If you require this document in an alternate format, please call 905-877-5191 or email nec@ontario.ca.
Services en français / French language services
Ce document peut être traduit sur demande. Pour obtenir des renseignements en français, veuillez communiquer avec la Commission de l’escarpement du Niagara (CEN) par courriel à nec@ontario.ca.

Development Permit Application:
N/R/2022-2023/493
Property Legal Address:
REDACTED (Property Owners)
Darco Jakovina (Agent)
Eller Road (No municipal address)
Part of Township Lot 85 Part 1 on Plan 59R4279
City of Thorold, Region of Niagara
ARN 27310000280101500000
Executive Summary
The current application proposes to construct a single dwelling on a 0.82 ha (2.03 ac) vacant lot created by testamentary devise. Testamentary devise refers to lots created through a Last Will and Testament rather than through a Development Permit application or by consent under the Planning Act. The subject lot was created on January 2, 1990, the testator’s date of death. 
The subject property does not meet the definition of an “existing lot of record” as defined in the Niagara Escarpment Plan 2017 (NEP) (“Existing Lot of Record”). The 2017 NEP specifically notes that a lot created through testamentary devise is not to be considered an Existing Lot of Record unless the lot predates the approval of the NEP on June 15, 1985 or its addition to the NEP, or the lot was created in conformity with the provisions of the NEP.  Further Part 2.2.3 (General Development Criteria) specifies that development is permitted only on an Existing Lot of Record. 
[bookmark: _Hlk212105588]Creation of lots through testamentary devise was permitted under the Planning Act until that section of the Act was amended on July 26, 1990. In this case, the subject lot was created on January 2, 1990, the testator’s date of death, after NEP came into effect on June 15, 1985, but before the Planning Act was amended to prohibit lots being created through testament devise. Although the property was a legal lot under the Planning Act at the time, the NEP does not recognize Testamentary Devise lots as building lots for those parcels registered after the NEP was approved on June 12, 1985. The NEP has been consistently interpreted to not recognize Testamentary Devise lots as building lots by the NEC. This interpretation has been confirmed through several Commission decisions and by the Minister, and upheld at several appeal hearings.  
This application requires a decision from the Commission because it conflicts with the 2017 NEP and the Director does not have the delegated authority to refuse applications. 
NEC Staff are recommending that the application be refused by the Commission because it does not conform with the 2017 NEP for the following reasons: 
1. NEP Part 2.2.3: permits development only on Existing Lots of Record and the subject property does not meet the NEP definition of an Existing Lot of Record; and,
2. NEP Part 1.4.4 and 2.4: The lot was not created and cannot be created in conformity with the Lot Creation provisions for lands within the Escarpment Protection Area.
Recommended Motion
That the Development Permit Application N/R/2022-2023/493 be refused on the grounds that the proposed development does not conform with Parts 1.4.4, 2.2.3, and 2.4 of the Niagara Escarpment Plan (2017). 
1.0 Proposal
To undertake the following on a 0.82 ha (2.03 ac) vacant lot created by testamentary devise:
· To construct a one storey ± 377.93 sq m (4,068 sq ft) single dwelling with a maximum height to peak of ± 9.14 m (30 ft)
· To construct a driveway with two (2) driveway accesses and two (2) associated culverts with a width of ± 7 m (23 ft)
· To install a septic system 
· Tree removal
2.0 Niagara Escarpment Plan Designation
Escarpment Protection Area.
3.0 Site Description
The subject vacant lands are 0.82 ha (2.03 ac) in size and located on the south side of Eller Road. The road ends approximately 200 m north at Short Hills Provincial Park. There is no entrance to the park at the end of this road. 
The property lies to the east of Short Hills Provincial Park and is immediately bounded on the west by an unopened Road Allowance (extension southerly of Eller Road) and on the south by a 120 m wide Hydro Electric Transmission Corridor. Lands to the south and east of the subject property are largely open agriculture fields. 
The southwest corner of the subject lands contains a portion of a Provincially Significant Wetland and associated 30 metre wetland buffer related to the Twelve Mile Creek Wetland Complex. 
There are a total of 14 properties along Eller Road from Cataract Road to the dead end at Short Hills Provincial Park. The subject property is one of five lots, identified in NEC mapping as testamentary devise lots, along the south side of Eller Road. Four of these properties, including the subject property, are vacant lands. According to MPAC data, the dwelling and accessory buildings on the fifth property located in the centre of the block were built in 1970, and pre-date the approval of the NEP (1985).  
4.0 Background
4.1 Testamentary Devise
· Testamentary devise refers to lots created through a Last Will and Testament (Will). A property would be conveyed pursuant to a person’s Will and a deed registered on title at the Land Registry Office. 
· Creation of lots through testamentary devise was permitted under the Planning Act until the Act was amended on July 26, 1990 to prohibit land division by will unless each resulting parcel could be legally conveyed under the Act. 
· The NEP came into effect on June 15, 1985. Lot Creation (severance) policies are included in the NEP to manage impacts on the Escarpment from intensification in growth and development by guiding density to the least sensitive areas with the most permissive growth occurring in established Urban Areas, Minor Urban Centres and in some Escarpment Recreational Areas where supporting infrastructure is available. 
· There was a specific period of time, between June 15, 1985 (when the NEP came into effect) and July 26, 1990 (when the Planning Act was amended), during which lots could potentially be created through testamentary devise, but development would not be permitted under the NEP unless the lot conforms to the NEP’s lot creation policies.   
4.2 History of Eller lands and Testamentary Devise (TD) Lot Creation 
· In 1949, REDACTED acquired Township Lot 85, which included the subject lands. 
· In the 1950s, parcels of land were granted to the Hydro-Electric Power Commission (now Hydro One). Between 1963 and 1969 at least three lots were granted to REDACTED family members. Each conveyance had the approval of the Planning Board or Committee of Adjustment.  
· In 1976, the Ministry of Government Services acquired the northern portion of the REDACTED lands to add to Short Hills Provincial Park.  
· REDACTED died in 1983, leaving REDACTED as the surviving owner. 
· In July 1984, Plan 59R-4279 was registered in the Land Registry Office. 
· The Niagara Escarpment Plan was approved on June 12, 1985, with a definition of Existing Lot of Record.
· In their Last Will and Testament, dated September 18, 1985, REDACTED devised the remainder of her land, described as parts on Plan 59R-4279, to their five children. REDACTED died on January 2, 1990 and the will came into effect, and on May 2, 1990 conveyances were registered in accordance with the Will, thereby creating several new lots.
· On July 26, 1990, the Planning Act was amended so that the creation of lots through testamentary devise was no longer permitted, unless it was done in accordance with the subdivision requirements under the Planning Act. 
· The current property owners purchased the property on May 21, 2021. 
5.0 Related Files
The following provides a summary of development permit applications and decisions for the five Eller Road properties created through testamentary devise. Note: Three applications were considered concurrently in 1991-92: N/R/1991-1992/21 (REDACTED), N/R/1991-1992/21 (REDACTED) and N/R/1991-1992/21\59 (REDACTED).
5.1 Subject property. No municipal address. Part 1 on Plan 59R-4279
· Vacant lot. No permit history. 
· Proposed NEP Amendment No. 154 submitted in June 2004 by members of the REDACTED family to amend the NEP to provide a site-specific exception in the Escarpment Protection Area to allow the recognition of 2 parcels created by testamentary devise as one building lot (i.e. merge Parts 1 and 2 on Plan 59R-4279). Applicant requested that the NEC cease proceeding with the application for the NEP Amendment before a decision was made.
5.2 ARN: 273100002801013. No municipal address. Part 2 on Plan 59R-4279
· Vacant lot
· N/R/1993-1994/17 to construct a single detached dwelling on a vacant 0.89 ha (2.2 acre) parcel of land. Application was refused based that the property did not meet the NEP definition of Existing Lot of Record, the proposal was contrary to the Objectives for Escarpment Protection Areas and would not have been in keeping the Lot Creation policies of the NEP. At that time the proposal did not conform with the Niagara Regional Policy Plan and the City of Thorold Official Plan. No permit was issued. 
· N/R/2002-2003/314 to construct a single residence on a proposed amalgamated 1.7 ha (4.22 ac) lot. Development application was held in abeyance pending the outcome of the proposed NEP Amendment No. 154, which was withdrawn. No permit was issued. 
· Proposed NEP Amendment No. 154 submitted in June 2004 by members of the REDACTED family to merge Parts 1 and 2 on 59R-4297. Applicant requested that the NEC cease proceeding with the application for NEP Amendment.
5.3 2835 Eller Road ARN: 273100002801011 Parts 3 & 4 on 59R-4297
· MPAC: Single family detached home 1970; Attached garage 1970; Miscellaneous shed 1989.
· N/A/1991-1992/47 (REDACTED) Development permit was issued on October 30, 1991 to change the use to agriculture to permit housing a max. of 4 horses on an existing 0.81 ha (2.005 acre) lot. Conditions of Approval noted: Approval of this application shall not be construed as NEC support for the development of vacant lots created through the Will of REDACTED. 
5.4 ARN: 273100002801009. No municipal address. Parts 5 & 6 on 59R-4297
· Vacant lot
· N/R/1991-1992/59 (REDACTED) to construct a single detached dwelling on an existing 0.55 ha (1.35 acre) lot. No permit was issued.  
· October 1991 - Commission accepted staff’s recommendation to refuse the application because the lot was created through testamentary devise and did not conform to the NEP lot creation policies. 
· The refusal was upheld on appeal and the decision noted that:  
· The REDACTED Estate had been subdivided by way of Last Will and Testamentary Devise, resulting in a number of new lots devised to REDACTED' s children and grandchildren. The original Township lot on which the REDACTED Estate was located, had already been subdivided numerous times by way of consent.
· The Niagara Escarpment Commission took the position that while a lot created in this manner is legally created, its mere existence does not confer building rights.
· The Hearing Officer also agreed with NEC that the proposal posed an unacceptable cumulative impact of lot creation schemes that circumvent NEP lot creation (New Lot) policies. 
· The Hearing Officer noted Ontario vs Montemurro court decision where the court found that the testamentary devise lots were not “lots” as defined by the Town’s zoning by-law and held that the Town was acting within its authority in refusing to issue the requested building permits.   
· In May 1992 the Minister agreed with the Commission and the Hearing Officer that a development permit should not be issued for this lot. 
· B/1995-1995/178 (Municipal file number – consent application) - In 1995, NEC appealed the severance application. The municipal Board agreed to hold the consent application in abeyance pending confirmation that a development permit under the NEPDA p had been obtained.
· N/A/1995-1996/129
· A permit was issued on June 27, 1996 to construct a driveway access to a 8.5 ha (21 ac) agricultural parcel via established right-of-way easements from Eller Rd.
· Proposed NEP Amendment No 160 (REDACTED) submitted in April 2005 to amend the NEP to provide a site-specific exception in the Escarpment Protection Area, to allow the recognition of a parcel created by testamentary devise as a building lot (i.e. to merge Parts 6 & 7 59R-4279). Staff recommended that the amendment was not justified. It appears that the applicant chose not to proceed with the Amendment and the matter did not go before the Commission.  The file remained inactive and was subsequently closed on Nov 29, 2006. 
· 5.5 ARN: 273100002801007. No municipal address. Part 7 on 59R-4297
· MPAC: No structures; Identified as non-buildable land
· N/R/1991-1992/21 (REDACTED) To construct a single detached dwelling on a 1.9 ha (4.73 acre). NEC staff prepared a report recommending refusal based on the lot being created by testamentary devise and contrary to the density policies of the NEP. The applicant withdrew the application from the NEC October 1991 agenda. No development permit was issued. 
6.0 Summary of Agency Comments
Note that a complete transcript of agency comments is provided in Appendix 4.
6.1 Agency 1: Region of Niagara
Regional staff deferred to NEC for determination of whether the proposed development conforms with the NEP in regarding to the lot being created by testamentary devise.
Should the proposed development proceed, the following will need to be addressed: 
· Environmental Impact Study (“EIS”) to assess woodlands, and any potential negative impacts the Provincially Significant Wetland (“PSW”) and significant woodland 
· A Stage 1 & 2 Archaeological Assessment 
· Detailed septic design located to address setback to tope of slope, slope area, and woodlands. 
6.2 Agency 2: City of Thorold
No objection. Should development proceed, the following will need to be obtained:
· Entrance permit and culvert installation
· Building permit
6.3 Agency 3: Niagara Peninsula Conservation Authority (NPCA)
No objection. Should development proceed, the following will need to be addressed:
· Regulated valley slope and associated setbacks
· Provincially Significant Wetland and associated 30 metre wetland buffer, in relation to the Twelve Mile Creek Wetland Complex.
6.3 Agency 4: Ontario Parks 
The property is within 150 m of a provincial park.  No objection. 
7.0 Planning Analysis
7.1 Overview:
The subject property is one of five lots created under the terms of the Last Will and Testament (dated September 18, 1985) of REDACTED, who devised the remainder of their land holdings, being parts on Plan 59R-4279, to each of their five children upon their date of death, January 2, 1990. 
At that time, the 1985 NEP was in effect. The new lots did not meet the 1985 NEP definition of Existing Lot of Record, nor did they meet the lot creation policies in effect at that time. Policies of the NEP have been reviewed and updated on a plan-wide basis in 1994, 2005 and 2017. The subject property does meet the provisions of the current NEP (2017) and cannot be recognized as being a developable lot under the NEPDA or NEP (2017). 
7.2 Niagara Escarpment Plan (1985) - approved June 12, 1985 
The Niagara Escarpment Plan (1985) defined the following terms: 
Existing Lot of Record - a lot held under distinct and separate ownership from all abutting lots, as shown by a registered conveyance in the records of the Land Registry Office at the date of approval of the Niagara Escarpment Plan by the Government of Ontario (i.e., June 12, 1985).
[bookmark: _Hlk211598653]Part 1.4 of the Niagara Escarpment Plan (1985) established Objectives, Criteria for Designation, Permitted Use and New Lot provisions for lands designated as Escarpment Protection Area. The New Lots policies for lands in the Escarpment Protection Area stated: 
New lots may be created subject to the provisions of this section, and subject also to the applicable polices in Part 2, Development Criteria, and official plans. 
1. New lots may be crated for the purpose of correcting conveyances, enlarging existing lots, through acquisitions by a public body, and for agricultural operations properties both the severed and remnant parcels are of sufficient size to remain useful for agricultural purposes as outlines in the Foodland Guidelines. 
3. Where no lots have ever been severed in the past, and where lots to be created are not in conflict with the Foodland Guidelines, one new lot may be severed for a permitted use per the original township lot (generally 40 hectares) or half-lot where the original township lot is 80 hectares…
4. In addition, a farmer who has been farming a substantial number of years and is retiring from active working life may be permitted to sever one lot from the farm holdings on which to build a house for retirement. 
Part 2.4 of the Niagara Escarpment Plan (1985) established Lot Creation polices, the objective of which was to direct the formation of new lots to those locations that are least environmentally sensitive (i.e., to Urban Areas, Minor Urban Centres and Escarpment Recreation Areas). 
7.2.1 Analysis:
As noted above, the Niagara Escarpment Plan (1985) policies were considered through the three applications that were being considered concurrently in 1991-92: N/R/1991-1992/21 (REDACTED), N/R/1991-1992/21 (REDACTED) and N/R/1991-1992/21\59 (REDACTED). In each case, the applications for development of these lots were refused because the lots had been created through testamentary devise and did not conform to the NEP lot creation policies. Therefore, development was not permitted. 
In the case of N/R/1991-1992/21\59 (REDACTED) – The refusal was upheld on appeal and confirmed by the minister. A summary of the Hearing Officer’s report is provided above. 
7.3 Niagara Escarpment Plan (2017) – effective June 1, 2017
The Niagara Escarpment Plan (2017) defines existing lot of records as:  
Existing lot of record: a lot held under distinct and separate ownership from all abutting lots, as shown by a registered conveyance in the records of the Land Registry Office at the date of approval of the Niagara Escarpment Plan on June 12, 1985;
a) a new lot created in conformity with the provisions of the Niagara Escarpment Plan; or
b) where lands have been added to the Niagara Escarpment Plan;
I. a lot held under distinct and separate ownership from all abutting lots, as shown by a registered conveyance in the records of the Land Registry Office at the date of approval of the amendment to this Plan adding lands to this Plan; or
II. any new lot created in conformity with this Plan after the date of approval of the amendment to this Plan adding the lands to this plan. 
For greater certainty, a lot created through testamentary devise or by a navigable waterway is not considered an existing lot of record unless it meets the provisions set out in (a), or (b), of this definition. (emphasis added)
Part 2.2.3 of the General Development Criteria states: 
Development is permitted only on an existing lot of record. 
7.3.1 Analysis:
It should be noted that the emphasis in the definitions on lots created through testamentary devise not being considered Existing Lots of Record and the addition of Part 2.2.3 stipulating that development is permitted only on an Existing Lot of Record appear for the first time in the 2017 NEP. Previous versions of the NEP in 1985, 1994 and 2005 imply that testamentary devise lots are not developable, but the 2017 NEP makes the prohibition explicit. Since only a narrow 5-year window existed in which testamentary devise lots could be created within the NEP, it must be assumed that the authors of the 2017 NEP were intending to address and clarify an on-going and recurring issue faced by the NEC. 
Therefore, NEC staff are of the opinion that development is not permitted on the subject lands, per Part 2.2.3 because the parcel is not recognized as an existing lot of record as defined by the NEP (2017). As such NEC staff recommend refusal of the application. 
7.4 Niagara Escarpment Plan (2017): Part 1.4.4 Lot Creation 
The relevant lot creation policies for lands designated as Escarpment Protection Area are: 
New lots may be created, subject to conformity with the provisions of this section, the applicable policies in Part 2, Development Criteria, and official plans and, where applicable, zoning by-laws that are not in conflict with the Niagara Escarpment Plan. 
1. A lot may be created by severing one original township lot or original township half lot, from another original township lot or original township half lot, provided there have been no previous lots severed from one of the affected original township lots or original township half lots. Such severances shall only occur along the original township lot line. 
2. Notwithstanding Part 1.4.4.1, provided no new building lot(s) is created, a severance may be permitted: 
a) for the purpose of correcting conveyances, provided the correction does not include the re-creation of merged lots; 
b) for the purpose of enlarging existing lots; 
c) as part of, or following, the acquisition of lands by a public body; or as part of, or following, the acquisition of lands by an approved conservation organization for the purpose of establishing a nature preserve. 
7.3.1 Analysis:
This analysis of lot creation provisions under the 2917 NEP are included in the report to consider whether a proposal for severance to recognize the subject lands as a developable lot would be permissible. Lot creation policies for lands located in Escarpment Protection Area in the 2017 NEP have not changed substantially from those in the 1985 NEP. 
As noted above, Parts on Plan 59R-4297, represented the remainder of Township Lot 85 owned by REDACTED at the time of their death. By 1990, at least fifteen (15) parcels of land had been previously conveyed by the REDACTED to the Hydro-Electric Power Commission (now Hydro One), family members and province (for Short Hills Park) and has been considerably reduced from the original township lot or half-township lot required under Part 1.4.4.1. Further, Part 1.4.4.2 clearly stipulates the situations in which severance may be permitted, provided no new building lots are created. As such, NEC staff are of the opinion that if an application were to be submitted proposing severance of lands to create the subject property, it would not meet Part 1.4.4.1 or Part 1.4.4.2 of the NEP 2017. 
7.4 Niagara Escarpment Plan (2017): Part 2.4 Lot Creation 
The objective of the lot creation polices under Part 2 of the NEP (2017) is to direct how and where new lots may be created, provided that the land use, permitted uses and lot creation policies applicable to a specified designation and set out in Part 1 have been met. 
Applicable lot creation provisions state: 
Part 2.4.2. New lots to meet residential needs should be created primarily in designated Urban Areas, Minor Urban Centres, and Escarpment Recreation Areas
Part 2.4.3. Ribbon or strip development should be prevented
Part 2.4.6. Prior to commenting upon proposals for new lots, the implementing authority shall consider:
(a) The number, distribution and density of vacant lots in the area
(b) Additional lots that may be created in conformity with this plan
(c) The consequences of the development of the lots with regard to the objectives of the designation
Part 2.4.20. Lot creation in prime agricultural areas is discouraged and may only be permitted for:
(a) agriculture-related uses, provided that the lot satisfies the New Lots provisions in Part 1 of this Plan and will have minimal impact on the Escarpment environment;
(b) a residence surplus to a farm operation, as a result of a farm consolidation as provided for in this Plan; or
(c) infrastructure, where the facility or corridor cannot be accommodated through the use of easements or rights-of-way.
7.3.1 Analysis:
Within the context of the above-noted General Development policies, the subject property is not within an Urban Area, Minor Urban Center or Recreation area, would constitute ‘strip’ or ‘ribbon’ development, is located in a prime agricultural area (specialty crop area) and would be for residential purposes only (i.e., not for agricultural, agricultural-related, residential surplus, or infrastructure purposes). In addition, no land use planning authority was provided the opportunity to consider the criteria listed under Part 2.4.6 of the NEP 2017 and no application for lot creation was submitted through the accepted planning processes (Development Permit Application, Consent Application). Based on the above, NEC staff are of the opinion that, if an application for severance were to be submitted, the creation of such a lot would not meet the Part 2.4 lot creation policies of the NEP (2017). 
8.0 Summary
The Commission has consistently refused development permit applications on lots created by testamentary devise. The Commissions decisions to refuse these applications have been upheld in several appeal hearings and confirmed by the Minister.  
The current application is proposing to construct a single dwelling on a 0.82 ha (2.03 ac) vacant lot created by testamentary devise. In this case, the subject lot was one of five lots created on January 2, 1990, the testator’s date of death, along the south side of Eller Road, City of Thorold. The lot was created during a narrow window of time, between June 15, 1985, effective date of the Niagara Escarpment Plan and July 26, 1990, the effective date under which the Planning Act was amended to no longer allow lots to be created through testamentary devise without being subject to the subdivision requirements under the Planning Act. 
In the early 1990s, owners of other lots created by the same testamentary devise submitted development permit applications to the NEC. In each case, the NEC refused the applications, and the decisions were confirmed by hearing officers and, in some cases, by the Minister. 
To date, no development has occurred on any of these five Eller Road lots. Today only the central lot, known municipally as 2835 Eller Road, supports a single family detached home and attached garage, which were built about 1970, before the NEP came into effect. The remaining four lots remain vacant. 
The subject property does not meet the definition of an Existing Lot of Record in the 2017 NEP and Part 2.2.3 to the General Development Criteria states that development is permitted only on an Existing Lot of Record. 
If an application for such a severance were to be submitted at this time, it could not be supported, because the size and configuration of the lot would not meet the Part 1.4.4 or the relevant Part 2.4 lot creation polices of the current NEP 2017. 
9.0 Recommendation
[bookmark: _Hlk212716377]NEC Staff are recommending that the application be refused by the Commission because it does not conform with the Niagara Escarpment Plan, 2017 (NEP) for the following reasons: 
1. NEP Part 2.2.3: permits development only on Existing Lots of Record and the subject property does not meet the NEP definition of an Existing Lot of Record.
2. NEP Part 1.4.4 and 2.4: The lot was not created and cannot be created in conformity with the Lot Creation provisions for lands within the Escarpment Protection Area.
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