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Development Permit Application:
W/R/2022-2023/620
411 Sulphur Springs Road,
Ancaster CON 2 PT LOTS 42; and 43 PT RD ALLOW RP: 62R13548 Part 1
(former) Town of Ancaster, City of Hamilton
ARN 251814013036000
Executive Summary
[bookmark: _Hlk161047691]The application requires a decision from the Commission because staff are recommending that the proposal be refused and the City of Hamilton has objected to the approval of the application. NEC staff are recommending refusal and the City of Hamilton has objected to the approval of the application due to a conflict with their Rural Hamilton Official Plan. Although the proposed single dwelling is a permitted use within the 2017 Niagara Escarpment Plan (NEP), the City has confirmed that the use is not permitted by their Official Plan. Part 1.1.1 of the NEP allows municipalities to set out policies to be more restrictive than the NEP. Objective 7 of the NEP is to support municipalities and the exercise of their planning function under the Planning Act which includes official plan policies. 
Additionally, NEC staff have concerns that the proposed development conflicts with the Development Criteria of Part 2.7 of the NEP and Section 4.1.5 of the Provincial Planning Statement as there may be other locations on the subject property which would result in less negative impacts to key natural heritage features.
Recommended Motion
That the Development Permit Application be refused on the grounds that the proposed development does not conform to the City of Hamilton’s Official Plan, that the proposed development conflicts with Part 2.7 of the NEP, and that the proposal is not consistent with Part 4.1.5 of the Provincial Planning Statement. 

1.0 Proposal
To construct a one-storey, ± 535.1 sq m (5,760 sq ft) single dwelling with a maximum height to peak of ± 8 m (26.2 ft), to construct a two-storey ± 171.9 sq m (1,850.3 sq ft) accessory building (personal storage) with a maximum height to peak of ± 11 m (36.1 ft), to construct a ± 1,242 sq m (13,368 sq ft) driveway, to install a private sewage treatment system and well, on a 10.12 ha (25 ac) vacant lot. 
2.0 Niagara Escarpment Plan Designation
Escarpment Natural Area
3.0 Site Description
The 10.12 ha irregular-shaped subject property is located within Dundas Valley on the north side of Sulphur Springs Road between Woodview Crescent and Deerview Avenue. Dundas Valley Conservation Area which is part of the Niagara Escarpment Parks and Open Space System (NEPOSS) directly abuts the property to the north and contains the Bruce Trail. The lot is surrounded by rural-residential lots and naturalized areas to the north, west, and east, while urban residential development is located to the south. The Natural heritage features can be reviewed in Appendix 2 (Site Plan) and Appendix 3 (NEP maps).
The property is accessed via an existing gravel driveway. The entire lot save for two meadows (referred to as the lower meadow and upper meadow for the purposes of this report) are entirely wooded. The lower meadow is located along Sulphur Springs Road where the driveway is currently located. The upper meadow is located east of the driveway and is where the proposed development is located. Topographically the property contains steep rolling hills ranging from 208 masl along the lower meadow area to 241 masl just north of the upper meadow. The subject property contains the following features:
· Significant woodlands – throughout the entire property save for the upper and lower meadows
· Significant wildlife habitat – through the subject property
· Life Science Area of Natural and Scientific Interest – along the northern portion of the property – along the northern and central areas of the property
· Watercourse – along the southernmost portion of the property
· City of Hamilton Environmentally Sensitive Area – covering majority of the property except for a portion of the southernmost area
· Deer wintering – the entire subject property
· Steep slopes – several steep slopes bisect the property
4.0 Background
The application proposes to construct a single dwelling with accessory facilities within the upper meadow which would be accessed via a driveway from the lower meadow through the significant woodlands. NEC staff have previously indicated that developing within the lower meadow may result in less impacts to the surrounding key natural heritage features. The applicant has indicated that the lower meadow would not receive enough sunlight to meet the energy needs of the development and would not allow for a carbon neutral development. The applicant is of the opinion that the long-term carbon reduction should outweigh any negative impacts to the surrounding key natural heritage features. A natural heritage evaluation (NHE) and planning justification report were submitted in support of the application. 
4.1 Natural Heritage Evaluation (NRSI Inc, dated February 2023) 
A natural heritage evaluation (NHE) was submitted to assess the impacts of the proposed development on the surrounding key natural heritage features. The report reviewed the background of the property, policy context, existing conditions (fieldwork, ecological land classifications, wildlife, vegetation etc.), screened for species-at-risk and their habitat, assessed the direct and in-direct impacts, and provided mitigation measures. 
The report concluded that several species-at-risk were either present on the property or had suitable habitat including Eastern Wood-Pewee (observed), Wood Thrush (potential), Golden-winged Warbler (observed), Little Brown Myotis (potential), Tri-coloured Bat (potential), Northern Myotis (potential), Butternut (observed). Three Butternut trees were identified on the subject property, but all three were identified as non-retainable through a Butternut Health Assessment.
The study affirms that due to the nature of the property that it was not possible to completely avoid the significant woodlands on-site; however, in their opinion the central field is the best location. NEC staff note that the study does not assess the lower meadow as an alternative location for the proposed development. A map was provided during the review of the application which shows the proposed development envelope (upper meadow) as well as two alternatives in the lower meadow (Appendix 4)


4.2 Planning and Justification Report (GSP Group, July 2024)
A planning brief was submitted to the NEC to provide a justification for the proposed development including its location within the upper meadow. The report was written using the findings of the above noted Natural Heritage Evaluation. The report discusses the merits of the proposal and takes the position that the application does not conflict with the NEP policies and objectives. Primarily, the report argues that building in the upper meadow will require less grading, will reduce visual impacts, and will support the long-term sustainability of the property with minimal impacts to the Escarpment environment. Finally, the report surmises that through a proposed woodlot management plan that the overall site biodiversity will be enhanced for the long-term.
5.0 Related Files
Development Permit #10989/W/R/2015-2016: A Development Permit was issued in January 2016 to construct a gravel driveway and turnaround. The work was completed. 
6.0 Summary of Agency Comments
6.1 Agency 1: City of Hamilton
The City objects to the approval of the application as it does not conform to the objectives of the Rural Hamilton Official Plan (RHOP) natural heritage policies.
· The property is designated Open Space in RHOP. The open space designation is meant for recreational, tourism, and conservation uses. Single dwellings are only permitted as an ancillary use to a resource based recreational or tourism use, but not as a primary use. 
· Core Areas within the subject property have been identified as: Significant Woodland, Dundas Valley Environmentally Significant Area (ESA), Sulphur Creek Area of Natural and Scientific Interest (ANSI), and Significant Wildlife Habitat (confirmed: Eastern Wood Pewee; Golden Winged-Warbler Habitat; candidate: Bat Maternity Roost Habitat and Monarch Habitat).
· Policies C.2.3 and C.2.3.3 of the RHOP indicate that Core Areas (including features and ecological functions) are to be preserved and enhanced.  Any development or site alteration within or adjacent to Core Areas shall not negatively impact their environmental features or their ecological functions.
· The impacts of the development include: i) removing canopy cover and creating new gaps; ii) fragmentation of features; iii) creating a new edge (increasing the potential for invasive species to establish; decreasing biodiversity); iv) loss of wildlife habitat; and v) creating further human disturbance (encroachment, dumping, increase in invasive species).  These impacts have not been adequately addressed within the NHE.
· The impact assessment provided in the NHE is rather limited and does not consider the impacts of the development on the ESA, locally rare species, or Significant Wildlife Habitat.
· Policies C.2.4.10 and C.2.4.11 address the requirements for a vegetation protection zone (VPZ).  Minimum VPZs have been identified within the RHOP.  For Significant Woodlands and ANSI’s the VPZ is 30 metres.  Policy C.2.4.12 identifies that VPZs greater than the minimums may be required, however it does not indicate that there is room for reduction.  Appropriate VPZs have not been provided.  It appears that a 0 metre VPZ for the Significant Woodland and a 15 metre VPZ for the ANSI.  A 30 metre VPZ would be required.
· Policy C.2.2.3 indicates that the boundaries of the Core Areas (as identified on Schedules within the RHOP) are general.  The boundary of the Significant Woodland was staked in consultation with City staff, however, the development does not respect this boundary.  In addition, the boundary of the ESA appears to not have been taken into consideration.
· The subject property meets five (5) of the ten criteria used by the City of Hamilton and Ministry of Citizenship and Multiculturalism for determining archaeological potential. If the application is approved by the Commission a condition should be applied that states:
· That the proponent shall carry out an archaeological assessment of those areas subject to this application, including new structures, associated driveway and any associated landscape alterations or soil disturbance, in addition to any areas impacted by the installation of services, such as water, electricity, septic beds or ground-source heat pumps.
6.2 Agency 2: Hamilton Conservation Authority (HCA)
HCA requests additional information to demonstrate that all of the proposed development and site alteration are outside of the erosion hazard limits. 
· The property is within the Sulphur Creek subwatershed of Spencer Creek.
· The northeastern parts of the property are regulated by HCA due to flooding and erosion hazards (confined valley slope) associated with a tributary of Sulphur Creek which flows across the southeastern part of the site. Permission is required from HCA for any development within the regulated area.
· The City and HCA conducted a site visit in 2022 to delineate the significant woodland boundary.
· The building envelope is proposed on the tableland of a confined valley system which partially encroaches into the valley slope hazard. HCA policies generally prohibit development and site alteration on natural valley slopes. Development adjacent to valleylands must be located outside of the erosion hazard limit (stable top of slope plus a 6 m erosion access allowance).
· A geotechnical report prepared by a qualified professional is required to inspect the slope stability and identify the erosion hazard limit. Erosion hazard limits should be clearly labeled on the site plan to demonstrate that all proposed development is outside of the hazard limits. 
· The proposed development also encroaches into a southwesterly slope that runs uphill from Sulphur Springs Road which is not regulated by HCA. The slope appears to be globally stable; however, alteration of the slope is proposed for the driveway construction. HCA recommends that the geotechnical professional also inspect the slope to determine if it is stable. 
· The proposed private sewage treatment system beds are small in size relative to the buildings. Please provide the full extent of the system.
· HCA has reviewed the submitted February 2023 NHE and note that it did not include all of the information of the Terms of Reference. A three-season botanical survey was not completed, and a Tree Protection Plan was not included. Impacts to trees and vegetation should be considered prior to NEC Permit approval, so that potential impacts can be accurately assessed.
6.3 Agency 3: Ministry of the Environment, Conservation, and Parks (MECP)
MECP was circulated the application due to the species-at-risk identified within the Natural Heritage Information Centre database; however no formal comments were received. MECP staff did review the information gathering form submitted by the agent and confirmed that neither section 9 nor 10 of the Endangered Species Act would be contravened for the identified species. They did note that they should be advised if the application changes. 
7.0 Planning Analysis
7.1 Overview:
The application proposes to construct a single dwelling, detached garage, private sewage treatment system and driveway on a vacant lot known as 411 Sulphur Springs Road in the City of Hamilton. As noted previously, the City of Hamilton has reviewed the application and have objected to its approval. The City has objected because the proposed single dwelling is not permitted as a primary use within the Open Space designation of the Rural Hamilton Official Plan, which the property is designated, and, because they City has concerns that the proposed development will result in negative impacts to the surrounding key natural heritage features. The City of Hamilton has reviewed the Natural Heritage Evaluation that was submitted in support of the application, but they do not agree with its overall conclusions. 
One of the Objectives of the NEP is to support municipalities and their planning function which includes the ability for municipalities to be more restrictive through their approved official plans.
7.2 NEP Part 1: Objective 7 and Part 1.1.1
Objective 7	To support municipalities within the Niagara Escarpment Plan Area in their exercise of the planning functions conferred upon them by the Planning Act. 
1.1.1		For greater certainty, this Plan is not intended to limit the ability of municipal official plans, secondary plans and by-laws to set standards and policies that are more stringent than the requirements of the Niagara Escarpment Plan, unless doing so would conflict with the Niagara Escarpment Plan.
7.2.1 Analysis:
NEC staff have reviewed the above NEP policies in the context of the City’s objection. The intent of Objective 7 of the NEP is to support municipalities with respect to exercising their own planning functions. Municipal official plan policies that do not conflict with the NEP are in effect and must be considered by land use agencies when making decisions. The subject property is designated as Escarpment Natural Area by the 2017 NEP and single dwellings are a permitted use. City staff have concluded in their comments that a single dwelling is not permitted on the subject property as a principal use by their OP.  Thus, even though a single dwelling is permitted by the NEP the City’s Official Plan is more restrictive and does not permit single dwellings as a principal use.
In addition to being more restrictive in terms of uses, City staff have also indicated that the proposed development would not conform with the natural heritage policies of RHOP or their intent. They have cited their concerns in the comments above, but generally they note that the location of the proposed development is likely to result in negative impacts and that it is not possible to achieve the minimum vegetation protection zone of 30 metres (as set out in OP Policy C.2.4.10 and C.2.4.11).
NEC staff note that Part 1.1.1 provides supportive language in scenarios such as this where an official plan policy is more restrictive than the NEP. NEC staff’s interpretation of this policy is that if there are no conflicts between the NEP and an approved OP which is in effect, the OP can be more restrictive. Staff note that the municipality being more restrictive in terms of permitted uses does not constitute a conflict with the NEP. Instead, a conflict should be interpreted as a scenario where the local OP and NEP are incompatible with one another so that they cannot stand together. 
The intent of the NEP is to protect the Escarpment environment and the land within its vicinity for the long-term. In the opinion of NEC staff, the intent of the NEP is not to be less restrictive than local official plans and thereby provide exclusions to those policies. The local official plan policies should be considered in consultation with the NEP to inform decision-makers in making complete planning decisions.
7.3 NEP Part 2: Development Criteria
7.3.1 Part 2.7 Natural Heritage
NEC staff have reviewed the proposed development in conjunction with the applicable Development Criteria of Part 2 of the NEP. NEC staff would like to highlight the Development Criteria of Part 2.7 (Natural Heritage) of the NEP because they are the most relevant to addressing the natural heritage concerns. 
As mentioned earlier in the report, NEC staff have concerns that the proposed envelope within the upper meadow is not the best location for minimizing the impacts of development on the surrounding key natural heritage features. Appendix 2 includes a map of the property showing the proposed development, as well as the mapped significant woodlands. Staff note that the lower meadow is close to Sulphur Springs Road whereas the upper meadow is only accessible through the construction of a driveway through the significant woodlands. A key principle of environmental planning is that avoidance of a key natural heritage feature is often the best way to protect it for the long-term. Although the City of Hamilton has been clear that neither envelope will satisfy their Official Plan policies, NEC staff will try to provide a comparative analysis of both envelopes. 
2.7.2 	Development is not permitted in key natural heritage features with the exception of the following, which may be permitted subject to compliance with all other relevant policies of this Plan: 
a) development of a single dwelling and accessory facilities outside a wetland on an existing lot of record, provided that the disturbance is minimal and where possible temporary; 	continued…
2.7.2 Analysis: 
Part 2.7.2 (a) of the NEP permits the development of a single dwelling within key natural heritage features, outside of a wetland, provided the impact is minimal and where possible temporary. Staff are interpreting the meaning of ‘minimal’ as having a negligible effect on surrounding key natural heritage features so that there are no negative impacts. In the opinion of NEC staff, the lower envelope will result in less tree removal and encroachment into the identified key natural heritage features. This is primarily due to elimination of the driveway.
2.7.3 	The diversity and connectivity between key natural heritage features and key hydrologic features shall be maintained, and where possible, enhanced for the movement of native plants and animals across the landscape. 
2.7.3 Analysis:
The subject property includes a variety of key natural heritage features including significant woodlands, significant wildlife habitat, life science ANSI’s, SAR habitat, valleylands, and Environmentally Sensitive Areas (ESA’s) designated by the City of Hamilton. The natural heritage evaluation noted that a large portion of the property consists of transitional black walnut cultural woodland with low native biodiversity that would benefit from enhancement. The report also notes that in the opinion of the author the proposed development is modest in scale and does not result in a negative impact on the natural habitat nor disrupt connectivity. However, City of Hamilton staff did not concur with this position and responded that locating the development in the upper envelope would further fragment the feature, create new gaps in the woodland, expand edge habitat, and may result in the loss of biodiversity. 
NEC staff are of the opinion that locating development in the upper meadow would result in fragmentation of the above-noted key natural heritage features. Between the two envelopes, NEC staff prefer the lower meadow envelope as it is already on the edge of the feature. This would result in a smaller zone of impact and would require less encroachment into the surrounding features. 
2.7.5 	Where policies or standards of other public bodies or levels of government exceed the policies related to key natural heritage features or key hydrologic features in this Plan, such as may occur with habitat of endangered species and threatened species under the Endangered Species Act, 2007; with natural hazards where section 28 regulations of the Conservation Authorities Act apply; or with fisheries under the Federal Fisheries Act, the most restrictive provision or standard applies. 


2.7.5 Analysis:
Staff are citing Part 2.7.5 due to the comments provided by the City. They have indicated that their Official Plan would require a minimum 30 metre vegetation protection zone (VPZ) from surrounding significant woodlands and the Life Science ANSI and that there are no provisions to reduce this requirement. As discussed earlier in this report, municipalities can be more restrictive through their official plan policies.
NEC staff note that neither the upper meadow nor lower meadow envelope could meet the 30 metre setback from significant woodlands; however, the upper meadow envelope would require additional encroachment into the woodlands. The natural heritage evaluation recommended a 15 metre setback from the Life Science ANSI which is proposed for the upper meadow. NEC staff note that the lower meadow may be able to achieve a 30 metre setback from the Life Science ANSI depending upon the overall design. 
2.7.6	If in the opinion of the implementing authority, a proposal for development within 120 metres of a key natural heritage feature has the potential to result in a negative impact on the feature and/or its functions, or on the connectivity between key natural heritage features and key hydrologic features, a natural heritage evaluation will be required that: 
a) demonstrates that the development, including any alteration of the natural grade or drainage, will protect the key natural heritage feature or the related functions of that feature; 
b) identifies planning, design and construction practices that will minimize erosion, sedimentation and the introduction of nutrients or pollutants and protect and, where possible, enhance or restore the health, diversity and size of the key natural heritage feature; 
c) determines the minimum vegetation protection zone required to protect and where possible enhance the key natural heritage feature and its functions; and 
d) demonstrates that the connectivity between key natural heritage features and key hydrologic features located within 240 metres of each other will be maintained and where possible enhanced for the movement of native plants and animals across the landscape. except with respect to a key natural heritage feature that is solely the habitat of 


2.7.7 	For the purposes of 2.7.6, a vegetation protection zone shall: 
a) be of sufficient width to protect and where possible enhance the key natural heritage feature and its functions from the impacts of the proposed change and associated activities that may occur before, during, and after, construction; 
b) be established to achieve, and be maintained as, natural self- sustaining vegetation; and 
c) in the case of Areas of Natural and Scientific Interest (Earth Science and Life Science), include without limitation an analysis of land use, soil type and slope class. 
2.7.6 & 2.7.7 Analysis:
As noted earlier in this report, a positive natural heritage evaluation was submitted by the applicant in support of the proposed upper meadow building envelope. The authors of the report surmised that there are no locations on the subject property where development could be located where it would not encroach into the key natural heritage features and required vegetation protection zone. In the opinion of the author the removal of the trees would not result in a negative impact to the woodland as removals are limited and the existing vegetation is not sensitive to edge impacts. The report notes that due to the topography of the valleylands the driveway will require grading which will include armour stone walls. NEC staff note that the proposed driveway will need to climb approximately 30 meters in elevation from the lower meadow (approx. 208 masl) to the upper meadow (approx. 237 masl). The report has provided mitigations measures for the overall construction of the single dwelling including erosion and sediment control fencing, timing windows to avoid active breeding bird and bat seasons, and through forest management of the remaining woodland.
NEC staff’s primary concern with the natural heritage evaluation is that it does not provide analysis for alternative envelopes including the lower meadow. The purpose of a natural heritage evaluation is to wholistically assess a property in order to determine the best envelope as opposed to providing a justification for a single development envelope. Without comparing the upper meadow envelope to other portions of the property it is difficult for NEC staff to conclude that it is the most appropriate envelope, especially when there appears to be significant merits to building within the lower meadow (reduced encroachment and fragmentation). The City of Hamilton staff have indicated that they also have concerns with the conclusions of the study as indicated in their comments. NEC staff note that the City’s concerns regarding VPZ requirements cannot be entirely satisfied by either envelope. 


2.7.8 Development within the habitat of endangered species and threatened species: 

a) located within Escarpment Natural Areas and Escarpment Protection Areas, is not permitted, except for development referred to in Parts 2.7.2 a) b) c) d) or e) which may be permitted provided it is in compliance with the Endangered Species Act, 2007; 
2.7.8 Analysis:
The application was circulated to the Ministry of the Environment, Conservation, and Parks regarding requirements under the Endangered Species Act (ESA). The natural heritage evaluation provided a review of the SAR on the subject property. NEC staff are not aware of any conflicts with the ESA.
2.7.12	Development where permitted in woodlands should protect and where possible enhance the woodland and associated wildlife habitat. All development involving the cutting of trees requires approval from the implementing authority, subject to the following criteria: 
a) cutting of trees and removal of vegetation shall be limited to the minimum necessary to accommodate the permitted use; 
b) using tree-cutting methods designed to minimize negative impacts on the natural environment, including surface drainage and groundwater; 
c) minimizing disruption to wildlife habitat in the area; 
d) retaining the diversity of native species; 
e) aiming over the long term to protect and where possible enhance the quality and biodiversity of the woodland; 
f) protecting trees and vegetation to be retained by acceptable means during construction; and 
g) maintaining existing tree cover or other stabilizing vegetation, on steep slopes in excess of 25 per cent (1:4 slope). 
2.7.12 Analysis
Staff are of the opinion that the proposed development will not minimize the tree and vegetation removal to only the minimum required to accommodate the single dwelling and accessory facilities (2.7.12(a)). The natural heritage evaluation never assessed alternative building envelopes including the lower meadow envelope and does not provide a justification or comparison in terms of how further encroachment into the key natural heritage to assess the upper meadow meets this policy. Instead, the natural heritage evaluation concludes that the path of the driveway and location of the single dwelling were chosen to minimize tree removal.
The natural heritage evaluation has indicated that a forest management plan will be utilized to enhance the quality and overall biodiversity of the woodland (2.7.12(e)); however, as stated earlier staff are of the opinion that impacts regarding additional encroachment and fragmentation should be considered. 
7.3.2 Part 2.13 Scenic Resources and Landform Conservation
The Landscape Evaluation Study (LES) ranks the subject property as being ‘Very Attractive’. As discussed earlier in this report, the property contains significant mature vegetation (both deciduous and coniferous). The planning report submitted by the agent provides an opinion that the upper meadow envelope better aligns with policies of Part 2.13 as the single dwelling will not be visible due to its placement in the interior of the lot. They also have indicated that in their opinion building in the lower meadow would result in a single dwelling that is much more visible and may result in a negative visual impact. NEC staff would agree that the single dwelling is unlikely to be visible if built within the upper meadow; however, the lower meadow still has mature vegetation along the frontage of the property that would provide natural screening. The policies of Part 2.13 of the Plan do not require dwellings or development to be invisible, but to blend harmoniously into the surrounding environment in order to ensure long-term compatibility. NEC staff are of the opinion that if development is designed with the policies of Part 2.13 in mind, that developing within the lower meadow would not result in negative visual impacts to the scenic resources of the Escarpment.  
7.3.3 Part 2.10 Cultural Heritage
The comments submitted by the City of Hamilton have noted that the proposed development envelope contains five out of the ten criteria for determining archaeological potential. To date an archaeological assessment has not been completed; however, the City will request that an archaeological assessment be completed prior to development should the application be approved. Part 2.10 of the NEP provides policies relating to the protection of archaeological resources. 
2.10.1	Development shall not be permitted on lands containing archaeological resources or areas of archaeological potential unless significant archaeological resources are conserved. 

2.10.2	Where proposed development is likely to impact cultural heritage resources or areas of archaeological potential, the proponent shall undertake a heritage impact assessment and/or archaeological assessment. The proponent must demonstrate that heritage attributes will be conserved through implementation of proposed mitigative measures and/or alternative development approaches.
NEC staff note that should the Commission support the application in principle, an archaeological assessment should be completed prior to approval in order to ensure that archaeological resources, if present, are protected for the long-term. The applicant and agent have been made aware of this requirement.
7.3.4 Part 2.2 General Development
The planning and justification report provides additional rationale for locating the development within the upper meadow. Specifically, the report argues that by locating the development within the upper meadow that policies of Part 2.7.6 of the NEP will be achieved and that the associated impacts to the surrounding key natural heritage features are offset by the overall benefit of the carbon-neutral methodologies.
2.2.6. 	Any development permitted should be designed and located in such a manner as to promote design and orientation that:
a) maximizes energy efficiency and conservation and considers the mitigating effects of vegetation; 
b) maximizes opportunities for the use of renewable energy systems and alternative energy systems; and 
c) reduces greenhouse gas emissions so that the development is contributing to the goal of low-carbon communities and net-zero communities in Minor Urban Centres, Urban Areas, and Escarpment Recreation Areas. 
2.7.6 Analysis:
NEC staff have discussed the competing interests of Part 2.2.6 and applicable policies of Part 2.7 (natural heritage) with the applicant and their agent. Staff have been informed that the lower envelope cannot meet a carbon-neutral footprint because there is not sufficient sunlight. Thus, part of the discussion is which NEP policies should take precedence given that one poses, in the opinion of NEC staff, more impacts to key natural heritage features where the other would allow for greater energy efficiencies. 
In the opinion of NEC staff, the answer can be found in how the NEP prescribes the policy. The NEP states that development should be designed to meet the 2.2.6 policies, whereas the Part 2.7 policies (specifically 2.7.12) are “shall” policies. For this reason, it seems clear to NEC staff that should a decision have to be made between protecting key natural heritage features or promoting energy efficient design that the former prevails. Additionally, when considering that the overall intent of the NEP is to protect key natural heritage features for the long-term this position seems appropriate. 
2.2.2. 	The site shall not be prone to natural hazards, and the development will not impact the control of these natural hazards including flooding hazards, erosion hazards, or other water-related hazards and hazard events associated with unstable soil or unstable bedrock. 
2.2.2 Analysis
Hamilton Conservation Authority has noted that the upper meadow is adjacent to erosion hazards associated with valleylands. In order to ensure that the proposed envelope is not prone to hazards they have requested geotechnical evaluation be completed to determine the limit of the hazard and confirm the long-term slope stability. Although the proposed driveway is not within their regulated area they have also advised that given the slope it should also be inspected to ensure it is stable. The applicant has indicated that they do not want to provide this study in the event that the application is not approved; however, should the Commission approve the upper meadow envelope they have confirmed they would be willing to undertake this study.
7.5 Official Plan: Rural Hamilton Official Plan (RHOP)
The subject property is designated as Open Space by the Rural Hamilton Official Plan (RHOP). The following uses are permitted on the subject property:
· Ancillary commercial uses such as but not limited to food concessions, recreational equipment rentals, and water oriented recreational uses that are complimentary to supporting and in conjunction with a resource-based recreational and tourism use, or recreation/community centre, may be permitted provided they do not interfere with or have any negative impacts on the open space nature of the land; and 
· One ancillary residential dwelling may be permitted in conjunction with a resource-based recreational and tourism use provided it does not interfere with or have any negative impacts on the open space nature of the land.
The City of Hamilton has indicated that the proposed single dwelling and accessory facilities are not permitted on the subject property because they are not ancillary to a resource-based recreational and tourism use. Additionally, City of Hamilton staff have indicated that the proposed development would conflict with their natural heritage policies.


7.6 Provincial Planning Statement (2024)
The 2024 Provincial Planning Statement (PPS) came into effect on October 21, 2024. Section 4.1.1 of the PPS sets out to protect natural features and their area for the long-term. Section 2.2.5 of the PPS states that development shall not be permitted within significant woodlands in Ecoregion 7E unless it has been demonstrated that there will be no negative impacts to the natural features or their ecological functions. Through the review of the natural heritage evaluation and the above NEP policies, NEC staff are not satisfied that the proposed development will not result in no negative impacts to the significant woodlands on-site. 
8.0 Issues and Summary
It is the opinion of NEC staff that the proposed application has not wholistically assessed the property to determine the most appropriate development envelope. Instead, the submissions that have been made have provided justifications as to how the upper meadow envelope can mitigate negative impacts to the Escarpment environment. In the opinion of NEC staff, development within key natural heritage features should be avoided where possible in order to achieve the overall goals and objectives of the NEP. The consideration of alternative development envelopes was not contemplated within the natural heritage evaluation. NEC staff are not satisfied that the Development Criteria of Part 2.7 have been met given that the proposed development envelope will need to encroach further into the identified key natural heritage features and will result in additional tree removal and fragmentation. Additionally, further studies would be required to demonstrate that the upper meadow development envelope is located entirely outside slope erosion hazard on the property.
Within this report NEC staff have compared the proposed upper meadow building envelope to the lower meadow as both areas are outside of significant woodlands. NEC staff are of the opinion that the lower meadow appears to better align with the applicable NEP policies because it would result in less encroachment into the natural heritage features as it is in close proximity to Sulphur Springs Road.and that visual impacts can be mitigated.
The applicant has made the argument that by locating development within the lower meadow, as NEC staff would prefer, it would nullify net zero carbon design of the proposed single dwelling. Further, they are of the opinion that the net zero configuration would result in an overall benefit to the subject property for the long-term. However, in the opinion of NEC staff the protection of key natural heritage features takes precedence and avoidance first principles should be employed where appropriate. 
Lastly, NEC staff note that the City of Hamilton has objected to the approval of the application because it does not meet the permitted uses of the Open Space designation nor the natural heritage policies of their Official Plan. NEC staff note that the Official Plan policies are in effect and the NEP does allow for them to be more restrictive provided there is no conflict. Although NEC staff have deliberated on both the upper meadow envelope and lower meadow envelope it should be noted that the City of Hamilton would not support either configuration. 
For the reasons list above and attached in Appendix 1, NEC staff are not supportive of the application. 
9.0 Additional Considerations
NEC staff want to reiterate that there is no development envelope on the subject property that would conform to the City’s Official Plan. City staff have confirmed that they would object to approval of both the upper meadow and lower meadow envelopes. As outlined in 7.2 above, NEC staff are of the opinion that the intent of the NEP is to allow for municipalities to be more restrictive and have included this issue in Appendix 1 as a reason for refusal. 
Should the Commission wish to support the application in principle, NEC staff are of the opinion that development should be limited to the lower meadow in order to not conflict with Part 2.7 of the NEP. If the Commission takes this position, a decision on the application should be deferred so that the NHE can be updated to provide mitigations for the lower meadow envelope as well as the completion of an archaeological assessment. The application would be re-reviewed at a future Commission meeting with the mitigations of study being used to inform appropriate conditions of approval. The Commission would be able consider any new information prior to making their decision.  
However, should the Commission be of the opinion that the upper meadow proposal does not conflict with the NEP, then staff would recommend that the application be deferred by the Commission until a geotechnical report is prepared demonstrating that the proposed development envelope and driveway are not prone to natural hazards. This is to ensure that development does not conflict with the natural hazard policies of the NEP. HCA has also confirmed the need for this study due to the nearby erosion hazard, as well as concerns over the driveway slope. NEC staff have discussed this requirement with the applicants and agent who agree with this approach. NEC staff would advise that the upper meadow development envelope may change as a result of the study. Similarly, an archaeological assessment will be requirement for this building envelope. Again, the Commission would be able to consider this new information prior to making their decision.
Ultimately, should the Commission wish to consider approving the application that the decision be deferred for more information until either the NHE is updated to support the lower meadow, or a positive geotechnical report is submitted to support the upper meadow; however, the Commission should provide the applicant direction in terms of which scenario they deem most appropriate. 
10.0 Recommendation
That the application be refused for the reasons listed within Appendix 1. 
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Appendix 1 – Reasons for Refusal
1. The City of Hamilton has objected to the approval of the application as it does not conform to the Rural Hamilton Official Plan.
2. The proposed development conflicts with Part 2.7.12 of the Niagara Escarpment Plan. 
3. The proposed development is not consistent with Part 4.1.5 of the Provincial Planning Statement. 
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